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Short Description
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Description


Green Building Certification Institute™ LEED® Project Registration Agreement Version 4 – Released November 1, 2010



AGREEMENT 1.



2.



SCOPE OF BINDING AGREEMENT 1.1



BY ACCEPTING THIS AGREEMENT YOU ACKNOWLEDGE THAT YOU ARE FULLY AWARE OF AND AGREE TO ALL OF THE FOLLOWING TERMS, CONDITIONS, AND PROVISIONS.



1.2



This LEED Project Registration Agreement, hereafter referred to as this “Agreement,” is entered into by and between you and us, each of which are defined below, and constitutes a binding agreement between you and us.



1.3



The effective date of this Agreement shall be the date that you accept this Agreement by entering the indicated terms in the box below and clicking the button marked submit.



1.4



This Agreement consists of the terms, conditions, provisions, and recitals expressly set forth herein as well as the following documents which are hereby incorporated by reference herein in their entirety: i) the Policy Manual; ii) the Rating System; iii) the MPRs; and iv) the Reference Guide; all of which are defined below and intended to be complementary and interpreted in harmony so as to avoid conflict. You agree that you shall comply with the terms, conditions and provisions of these incorporated documents whether or not any particular term, condition, or provision is specifically referenced in this Agreement



1.5



In the event of any conflict or discrepancy between the documents identified in the preceding Section 1.4 of this Agreement, they shall take precedence in the following order: the terms, conditions and provisions of this Agreement; followed by the Policy Manual, followed by the Rating System, followed by the MPRs, followed by the Reference Guide.



1.6



This Agreement constitutes a fully integrated agreement that supersedes any and all prior agreements between you and us concerning the LEED certification process as it applies to the project you hereby register.



1.7



You agree that any obligations we are required to undertake under this Agreement may be assigned or delegated by us in our sole reasonable discretion.



DEFINITIONS 2.1



As used herein, the words “we,” “us,” “our,” and “GBCI™” refer to the Green Building Certification Institute, a non-profit corporation of the District of Columbia with an address of 2101 L Street NW, Suite 650, Washington D.C. 20037, and all of its respective employees, agents, officers, directors, assigns and successors in interest.



2.2



As used herein, the words “you,” “your,” and “yourself” refer to the person or entity that is hereby registering this project by accepting this Agreement and all of such person’s or entity’s respective employees, agents, officers, directors, assigns and successors in interest. This



includes all persons or entities for whom you are authorized to act as agent with respect to the project you register with us. 2.3



As used herein, the word “owner” refers to the person or entity that possesses the right to hold, use, benefit from, insure, enjoy, convey, transfer, and otherwise dispose of the project you register with us.



2.4



As used herein, the phrase “registration” refers to the process through which a project is established in LEED Online™. This process includes the completion and submission of all applicable registration forms, the acceptance of this Agreement, and the remittance of all applicable fees to us.



2.5



As used herein, the phrase “registration forms” refers to the electronic data submission templates available within LEED Online through which basic project and owner information is provided for the purposes of establishing a new project.



2.6



As used herein, the phrase “project” refers to all real or physical property within the LEED project boundary, including the building(s), space(s), structure(s), land, fixtures, etc., which collectively are registered in LEED Online as a single entry.



2.7



As used herein, the phrase “your project” refers to the project that is the subject of the registration forms you hereby submit to us.



2.8



As used herein, the phrase “LEED project boundary” refers to the line drawn on submitted documentation indicating the limits of the real property which is being registered with us as your project.



2.9



As used herein, the phrase “LEED certification” refers to our determination that a project is in compliance with all applicable MPRs, has satisfied all prerequisites, and has accumulated the minimum number of points necessary to achieve a particular level of LEED certification, such as LEED Certified™, LEED Silver™, LEED Gold™ or LEED Platinum™ as outlined in the Rating System under which such project is registered.



2.10



As used herein, the phrase “Policy Manual,” refers to the LEED Certification Policy Manual, effective date November 1, 2010, linked hereto, and available within LEED Online. The Policy Manual contains extensive information and instructions related to the LEED certification program including associated policies, processes, services, requirements, guidelines, and fees. The Policy Manual will be updated on a regular basis; however, for the purpose of registering your project, you must only comply with the policies, requirements, and addenda published on or before the date that your project is registered. To the extent the application for your project is submitted to us for review, the owner must execute a Certification Agreement with us thereby accepting any and all revisions to the Policy Manual.



2.11



As used herein, the phrase “Certification Agreement,” refers to the LEED Certification Agreement which is linked hereto and available within LEED Online. This document is provided for reference only and such terms are not incorporated in this Agreement. We reserve the right to revise the terms of the LEED Certification Agreement at any time prior to the owner’s acceptance of the same without notice. The owner’s acceptance of the Certification Agreement shall supersede the terms of this Agreement.



2.12



As used herein, the phrase “application review process” refers to the steps that take place from and including the submission of an application to us through and including our final action on such application.



2.13



As used herein, the phrase “application” refers cumulatively to the electronic forms available via LEED Online that allow you to submit documentation and other information necessary to demonstrate that your project is in compliance with the Rating System and all MPRs.



2.14



As used herein, the phrase “LEED Online” refers to LEED Online Version 3, a web-based information submittal software tool available at URL https://www.leedonline.com designed to facilitate the submission of information and documentation through the use of electronic forms as is necessary to complete registration and the LEED certification process.



2.15



As used herein, the phrase “Rating System” refers to one of a series of LEED Green Building Rating Systems (including all updates and addenda that were published at the time your project is registered) under which you register your project. Each Rating System pertains to a particular building type and is comprised of a unique series of prerequisites, and credits. The execution of this Agreement will allow you to register for one of the following Rating Systems currently offered by us as listed below and linked hereto: LEED 2009 for New Construction and Major Renovations™ LEED 2009 for Core & Shell Development™ LEED 2009 for Schools New Construction and Major Renovations™ LEED 2009 for Existing Buildings: Operations and Maintenance™ LEED 2009 for Commercial Interiors™ LEED 2009 for Retail: New Construction and Major Renovations™ LEED 2009 for Retail: Commercial Interiors™ LEED 2009 for Healthcare™



2.16



As used herein, the phrase “MPRs” refers to the mandatory project characteristics, measurements, qualities, values, and functions identified within the LEED 2009 Minimum Program Requirements document (including all updates and addenda that were published at the time your project is registered), linked hereto and available within LEED Online.



2.17



As used herein, the phrase “Reference Guide” refers to one of a series of three LEED Green Building Rating System Reference Guides published by USGBC® (including all updates and addenda that were published at the time your project was registered), each pertaining to a particular Rating Systems or set of Rating Systems. These publications provide supplementary information on program requirements including all prerequisites and credits. These publications are available for purchase from USGBC at its website located at URL http://www.usgbc.org. The three current Reference Guides and the Rating System(s) they apply to are listed below:



LEED Reference Guide for Green Building Design and Construction, 2009 Edition, U.S. Green Building Council, Inc. (2009), ISBN: 978-1-932444-14-8 LEED 2009 for New Construction and Major Renovations Rating System LEED 2009 for Core & Shell Development Rating System LEED 2009 for Schools New Construction and Major Renovations Rating System LEED 2009 for Retail: New Construction and Major Renovations LEED Reference Guide for Green Building Operations and Maintenance, 2009 Edition, U.S. Green Building Council, Inc. (2009), ISBN: 978-1-932444-16-2 LEED 2009 for Existing Buildings: Operations and Maintenance Rating System LEED Reference Guide for Green Interior Design and Construction, 2009 Edition, U.S. Green Building Council, Inc. (2009), ISBN: 978-1-932444-15-5 LEED 2009 for Commercial Interiors Rating System LEED 2009 for Retail: Commercial Interiors To the extent you are pursuing LEED certification under either the LEED 2009 for Retail: New Construction and Major Renovations Rating System or the LEED 2009 for Retail: Commercial Interiors Rating System, the definition of Reference Guide also includes a retail-based Reference Guide supplement. The two current retail-based Reference Guide supplements and the Rating System they apply to are listed below: LEED Reference Guide for Green Building Design and Construction - Retail Supplement, 2009 Edition, U.S. Green Building Council, Inc. (2009), ISBN: 978-1-932444-35-3 LEED 2009 for Retail: New Construction and Major Renovations LEED Reference Guide for Green Interior Design and Construction - Retail Supplement, 2009 Edition, U.S. Green Building Council, Inc. (2009), ISBN: 978-1-932444-37-7 LEED 2009 for Retail: Commercial Interiors



3.



2.18



As used herein, the phrase “Rating System Sunset Date” refers to the date occurring six (6) years after the close of registration for a particular rating system, as determined and announced by us, and as further described in Section 7.2 of this Agreement.



2.19



As used herein, the phrase “Project Completion Date” refers to the date on which the building receives a Certificate of Occupancy or similar official indication that it is fit and ready for use.



2.20



As used herein, the phrase “Government Entity” means a sovereign nation, and any of its agencies or instrumentalities, as well a state, provincial or local government, including an agency, board or commission in the executive branch of such government.



2.21



As used herein, the phrase “USGBC” refers to the U.S. Green Building Council, Inc.®, a 501(c)(3) public charity of the District of Columbia with an address of 2101 L Street NW, Suite 500, Washington D.C. 20037, and all of its respective employees, agents, officers, directors, assigns and successors in interest. USGBC is the sole and exclusive owner of the LEED trademark and the LEED certification marks which we have been licensed to use.



PROJECT REGISTRATION Registration, as defined above, constitutes the first step in preparing and submitting an application to us for review. Upon accepting this Agreement and completing registration, you will be able to access and administer the application for your project within LEED Online. You will also be entitled to submit credit interpretation requests (“CIRs”), subject to all fees, restrictions, and requirements as identified by us in the Policy Manual. In addition, your project shall be represented in the publicly available Registered Projects List. You may choose to limit this disclosure of project information by selecting the confidentiality option at the time of project registration or at anytime thereafter within LEED Online.



4.



APPLICATION SUBMISSION AND REVIEW This Agreement does not entitle you to receive services from us constituting the review of your application. Review services are procured through the execution of the Certification Agreement. Prior to the submission of your application to us, the owner of this project must enter LEED Online and execute a Certification Agreement. Nothing in this Agreement shall be construed to establish a preexisting duty upon us, to you, to perform such review services or to convey LEED certification to you or anyone else. Upon the execution of the Certification Agreement by the owner, the submission of an application, and the receipt of all applicable fees, we shall review your application in a manner consistent with the LEED certification process policies, deadlines, guidelines, and instructions as are published by us in the Policy Manual as of the date of the owner’s execution of the Certification Agreement. All information requested in the application must be provided according to the instructions contained therein for us to undertake a review. All applications must be submitted via LEED Online. No application may be submitted for final review until after the project completion date. Other additional services are available to you including the submission of CIRs, appeals, and other services as described in the Policy Manual. To the extent you elect to make use of these additional services, you must remit the fees associated with such services as identified in the Policy Manual. We will strive to meet the timelines stipulated within our application review policies as they are set forth in the Policy Manual. However, if we are unable to meet these projected timelines, no project team shall be entitled to a refund of any portion of the fees associated with registration, LEED project application review services, and/or any other fees that have been remitted to us in relation to the LEED certification program. To the extent that we do not meet the timelines stipulated within such application review policies, we shall extend the applicable submission deadline by one day for each day that we are late in returning a review. To the extent that a project team selects to undergo an expedited review and we are unable to meet the expedited timelines stipulated within such application review policies, we shall refund any premium fees paid to us associated with upgrading a standard review to an expedited review.



5.



ASSERTION OF GOOD FAITH INTENTION TO BUILD TO LEED STANDARDS By registering a project with us, you represent that: (i) you have not been told by the owner of the project (if other than yourself), and you have no other reason to believe, that the project you are registering has not been or will not be designed to achieve LEED certification at the LEED Certified level, or higher, (ii) you have not been told by the owner of the project (if other than yourself), and you have no other reason to believe, that the project you are registering will not be constructed in such a manner so as to achieve LEED certification at the LEED Certified level, or higher, and (iii) you have not been told by the owner of the project (if other than yourself), and you have no other reason to believe, that LEED certification will not be pursued for the project you are registering.



6.



PAYMENT AND ADJUSTMENT OF FEES You agree that you will pay all applicable fees associated with the LEED certification program as set forth in the Policy Manual. You will be prompted to remit the fees associated with registration to us immediately following your acceptance of this Agreement. Such fees may be submitted by credit card or by check only. You hereby acknowledge that we will not process the registration for your project until payment has been received in full. We will not refund any fees paid by you to us should you later determine to withhold your application and/or terminate the registration for your project.



7.



LEED PROJECT REGISTRATION CLOSURE AND CANCELLATION POLICY You hereby acknowledge that we will regularly close registration for a particular Rating System concurrently with the release of a new Rating System; however, we reserve the right to close registration for any Rating System at any time, without notice, and for any reason. Such closure of registration shall be immediately effective upon an announcement of the same by us. You hereby acknowledge and agree that no additional projects may be registered under a Rating System after registration for such Rating System is closed. If your project has completed registration before the time that the Rating System under which it is registered is closed, your project will not be affected by this closure. Such project will continue to exist within LEED Online as a properly registered project. You agree that you shall demonstrate the requisite level of activity on your LEED certification application prior to the Sunset Date as explained in the Policy Manual. If you are unable to demonstrate such requisite level of activity prior to the Sunset Date the registration for your project shall be canceled, or, at your election, your project will be registered and reviewed under the current Rating System applicable to your project type. If no current Rating System is available, then your project shall be canceled. You agree that you shall maintain a continuous and substantial level of activity designed to effect the submission of a complete application. As more fully set forth in the Policy Manual, we reserve the right to cancel the registration for your project if, as determined solely and reasonably by us, you fail to maintain such continuous and substantial level of activity for a period of four (4) years or more. You agree that you must submit the LEED certification application for your project no later than two (2) years after the Project Completion Date. You further understand and agree that if you are unable to submit a LEED certification application for your project within such two (2) year period that the registration for your project will be canceled. You agree that if the registration for your project is cancelled in accordance with these terms that your only recourse for seeking LEED certification for your project is to register your project as a new project under the then-most recent Rating System applicable to your project type to the extent that such Rating System remains open for registration. You agree that you shall not be entitled to the return or refund of any fees paid by you to us pertaining to your project if your registration is subject to cancelation in accordance with these terms.



8.



REGISTRATION OF A PROJECT SUBJECT TO AN AWARD, FINAL DENIAL OR REVOCATION OF LEED CERTIFICATION You agree that if your project is subject to award of LEED certification, denial of LEED certification, or revocation of LEED certification that you shall not register that same project under the same or under any other Rating System except for the then current version of the LEED for Existing Buildings: Operations and Maintenance Rating System.



9.



CERTIFICATION AUDIT AND REVOCATION We retain the right to revoke LEED certification from you as set forth and further limited by Policy Manual in the Section titled Certification Challenge Policy. Further, we retain the right, in our sole reasonable discretion, to revoke LEED certification from any project where we are denied access to perform a site visit, or we are denied the ability to examine retained documentation.



10.



PROJECT INFORMATION You acknowledge that the LEED certification process consists of a documentation-based verification system. As a participant, you are required to submit extensive information related to your project.



Collected information typically includes project and owner identifying information, attestations, narratives, data, calculations, maps, drawings, specifications, and other design and construction related information. You acknowledge and agree that that we and USGBC may use this information and share the same with third parties and the general public only as further set forth below. As limited herein, you grant us and USGBC a non-exclusive, irrevocable, perpetual, transferable, royalty-free, worldwide right to use, reproduce, prepare derivative works from, distribute, display and/or publish any and all content and/or data that you provide to us regarding your project in any and all media and formats known now or in the future. This right is granted to us by you at the time you upload or enter such information within LEED Online, or such information is so entered on your behalf. This right shall be retained by us and USGBC regardless of whether or not we determine to certify your project. Such rights shall survive any termination of this Agreement. You hereby represent and warrant that such information and data provided to us by you, or on your behalf, is properly owned or licensed by you, that such information does not infringe upon the intellectual property rights of any third party, and that you are allowed to provide such information and license to us without restriction. You represent and warrant that all information and/or data provided to us by you, or on your behalf, for the purposes of completing and submitting a LEED certification application, is complete and accurate and that we may rely thereon when providing the services identified herein or otherwise requested by you. Without limiting the terms, conditions and provisions of Section 12: Release and Limitation of Liability, if any information and/or data provided to us by you, or on your behalf, is either incomplete or inaccurate, we shall not be liable in any manner for any performance or alleged non-performance of the services provided under this Agreement. Distribution of Plans, Drawings and Schema. We agree that, with the exception of disclosures made to our subcontractors as described below, neither we nor USGBC will distribute or publish any plans, drawings, or schematics pertaining to your project that are submitted to us by you, or on your behalf, to any third parties without explicit permission by you. Treatment of Trademarks Held By You. We acknowledge that you may own and/or maintain licenses to use certain proprietary trademarks which constitute valuable assets. This Agreement does not transfer any rights of ownership or use of such trademarks to us or USGBC. To the extent we desire to use such trademarks, we will abide by your guidelines restricting the use of your intellectual property, if any. Further, we will not reproduce your trademarks, or any portion thereof, without your prior written permission. Project Directories. You acknowledge that upon registering your project, certain information, including project identifying information, will be listed in the Registered Project Directory that is available on our and USGBC’s websites and made available to the general public. This Registered Project Directory displays the following information: project name, project address, project type, registration date, rating system, identity of the owner, owner organization type, and project gross square footage. Further, to the extent that you submit your project to us for review, and we determine to certify the same, you acknowledge that your project will be delisted from the Registered Project Directory and listed in the Certified Project Directory that is similarly available on our website and made available to the general public. Such listings include all the information provided in the Registered Project Directory, as well as the date such project was certified, the level of certification that was achieved, and a representation of the project checklist (also referred to as the “project scorecard”). A sample of a blank project checklist relating to the LEED 2009 for New Construction and Major Renovations Green Building Rating System is represented below:



Subcontractors. You acknowledge that we rely on a network of subcontractors to administer the volume program. You agree that we may transmit some or all of the information that is submitted to us regarding this prototype, or any volume project registered in accordance with this prototype, including, without limitation, plans, drawings and schematics, to our subcontractors for the purpose of reviewing such projects. Such reviews may include, without limitation, technical reviews necessary to administer CIRs, challenges, investigations, inspections, appeals, and other functions and services, on our behalf. You hereby explicitly authorize us to disclose such information to our subcontractors, including confidential information, as is necessary in our sole and absolute discretion for such performance of these services by our subcontractors. We shall require all third parties participating in the administration of the LEED certification process to execute agreements to do so under conditions of confidentiality no less stringent than the terms of this Agreement.



Collection and Distribution of Project Information and Performance Data. You acknowledge your willingness to support USGBC’s mission to create a sustainable built environment through the ongoing development of the LEED program. You further acknowledge that the further development of the LEED program is dependent on the collection and analysis of information pertaining to green building performance. Accordingly, you agree that we and USGBC may make internal use of any information that is submitted to us, and further, to the extent your project is certified, you are required to collect and provide to us, on an ongoing basis, information regarding the actual performance of your project, including, without limitation, energy and water usage data. You acknowledge and agree that we and/or USGBC may publish such information to third parties, including the general public, to the extent such information is rendered in the aggregate; meaning, such information will be combined with similar information from other certified projects such that all project identifying information is removed. In addition, you agree that we may publish the names of the members of your project team and their organizational affiliations. Confidential Projects. You may elect for us to treat your project information as confidential. As used herein, the term “confidential” means the following: i) Identifying information such as the project name, project address, and the identity of the owner will not appear in the Registered Project Directory or the Certified Project Directory. ii) Other non-identifying information, including, without limitation, the state in which the project is located as well the total project square footage, may appear in the Registered Project Directory or the Certified Project Directory. iii) You will not be contacted with requests related to the use of project information for promotional purposes. Confidential Information shall not include information that is: i) already known to us; ii) publicly available; ii) subsequently acquired by us from other sources and not submitted in relation to the services we provide to you; iii) required to be produced pursuant to an order or command under color of law; iv) required by any common law or statutory duty; or v) disclosed in the interest of public safety in our sole discretion. You may elect to render your project confidential at any time. For example, you may choose to indicate that your project is confidential at the time you register such project and later indicate that such project is not confidential to the extent such project is later certified. You acknowledge and agree that your indicating that a project is to remain confidential in no way limits our ability to disclose or publish data collected from such projects where such data is rendered in aggregate form removing all project identifying information. To the extent you indicate that your project is to be treated as confidential, we shall use reasonable efforts to maintain in confidence, and not to knowingly disclose to third parties (except our subcontractors), information that we obtain from you, or on your behalf, as it relates to such project, unless we receive your prior written consent. This includes the removal of identifying information from the directories referenced herein. You agree that we may transmit your confidential information and data to you, and to our subcontractors, through the Internet or any public network. 11.



INTELLECTUAL PROPERTY HELD BY GBCI & USGBC You acknowledge that GBCI and USGBC own and/or maintain a license to use several proprietary trademarks, service marks, certification marks, and associated acronyms, logos and other graphic images, including but not limited to the “GBCI” trademark, the “LEED” trademark, the “USGBC” trademark, and the LEED certification marks, (collectively “Logos”), which are powerful marketing tools and valuable assets held by us and USGBC respectively. You agree to abide by the guidelines



restricting the use of these logos, trademarks, and other intellectual property as set forth in the Policy Manual. You understand and agree that should your project be awarded LEED certification, we will offer the owner a limited, non-exclusive, revocable, royalty-free license to use the appropriate LEED certification marks and associated logos, subject to reasonable restrictions of use set forth in the Policy Manual. Such mere license does not constitute a transfer of ownership and may be revoked by us in accordance with the terms of this Agreement. You acknowledge that if you engage in any unauthorized use of these Logos, your right to continue using our intellectual property may be terminated at our sole discretion, and that irreparable injury will occur if such unauthorized use continues. 12.



RELEASE AND LIMITATION OF LIABILITY You knowingly and intelligently waive and release all claims and causes of action against us and USGBC arising out of, or in any way related to registration, the application review process, and/or the award or revocation of LEED certification other than claims and causes of action for your losses, damages, costs or expenses that are the direct and proximate result of willful misconduct, gross negligence, or wanton or reckless behavior by us, USGBC, or both. This waiver and release includes, but is not limited to, claims and causes of action arising out of or relating to: i) our decision not to certify a project at a particular level, or at all; ii) our decision that particular MPRs, prerequisites, and/or credits have not been satisfied; or; iii) delays in the LEED certification process. If, after taking into account the provisions set forth in this Agreement and all defenses available to us, USGBC, or both, it is determined that either we and/or USGBC are liable to you, then the maximum amount that you can recover from us or USGBC for any and all injuries, claims, losses, expenses, costs, and damages whatsoever arising out of, or in any way related to, registration, the application review process, and/or the award or revocation of LEED certification is capped at and shall not exceed the sum of the fees that you paid to us to register the project that is the subject of your claim less any refunds that we have provided to you for said project.



13.



WAIVER OF CONSEQUENTIAL DAMAGES Notwithstanding anything herein to the contrary, neither you nor we nor USGBC shall be liable for any consequential losses or damages arising out of, or in any way related to, registration, the application review process, and/or the award or revocation of LEED certification , whether arising in contract, tort (including negligence), strict liability or otherwise, including, but not limited to, losses of use, profits, business, reputation, financing, property value, tenants, or productivity. This provision shall apply even in the event we, USGBC, or you are made aware of the potential for such damages to occur.



14.



DISCLAIMER OF WARRANTIES Both we and USGBC expressly disclaim any and all warranties including the warranty of habitability, merchantability, fitness for a particular purpose, and/or anything else concerning any project. It is understood and agreed that there are no warranties, express or implied, written or oral, statutory or otherwise, with respect to either the services or the certifications provided by us, USGBC, or both. By way of example only, and without limiting the broad scope of the foregoing, it is understood that LEED certification, whether at the LEED Certified™ level, or any other level, does not mean that the project is structurally sound or safe, constructed in accordance with applicable laws, regulations or codes, free of mold or mildew, or free of volatile organic compounds or allergens.



15.



INDEMNIFICATION With respect to each and every project you register and/or for which you submit a LEED certification application to us, you agree to indemnify us and USGBC for, and to hold us and USGBC harmless against, any and all third-party claims, judgments, liabilities, causes of action, losses, damages, costs and expenses arising from or in any way related to registration, the application review process, and/or the award or revocation of LEED certification, to the extent that such claim, judgment, liability, cause of action, loss, damage, cost or expense was not caused by our, USGBC’s or both organizations’ gross negligence, willful misconduct, or wanton or reckless behavior.



16.



NOTICE OF CLAIM If you have been damaged by any act or omission by us, then, within one hundred and eighty (180) calendar days after the occurrence of each such act or omission, you must provide us with written notice describing with reasonable detail the act and/or omission, how you were damaged by such act and/or omission, and a reasonable estimate of the monetary damages you claim to have suffered. You must provide this written notice to us by certified mail, return receipt requested, addressed as follows: General Counsel Green Building Certification Institute 2101 L Street, NW Suite 650 Washington, DC 20037 Your providing us with the notice in the manner and within the time frame described above is an express condition precedent to your right to commence and maintain litigation against us. You knowingly and intelligently waive any and all claims and causes of action against us to the extent that you do not provide us with the notice in the manner and within the time frame described above. Further, you agree not to commence litigation against us until sixty (60) calendar days after we receive (as evidenced by our signature on the return receipt) such written notice. Your right to commence and maintain litigation against us and/or USGBC is further limited as described below.



17.



MEDIATION Within thirty (30) calendar days after receiving the notice described in Section 16 of this Agreement, we may elect to refer your claim to non-binding mediation (hereafter referred to as “Mediation”). If we refer your claim to Mediation, then you shall not be entitled to commence litigation against us until after the Mediation is completed as documented by a letter from the mediator stating that the Mediation is completed; provided, however, if there comes a time when the applicable statute of limitations for your claim will expire within ninety (90) calendar days and the Mediation has not been completed, then you may commence litigation for the sole purpose of satisfying the applicable statute of limitations and you shall immediately stay such litigation until the Mediation is completed. Mediation shall take place in person in the District of Columbia, Washington D.C., before a mediator jointly selected by you and us, and both you and we shall have at least one person attend the Mediation in person who has full authority to settle your claim. The costs and fees billed by the mediator shall be split and paid equally by you and us.



18.



GOVERNING LAW This Agreement, and all of the rights and duties of you and us arising out of or related to registration, the application review process, the award or revocation of LEED certification, and/or the relationship between you, us, and USGBC are governed by the laws of the District of Columbia, United States of



America, without regard to its conflicts of law rules. This provision applies to all claims and causes of action that you have or acquire against us, whether based in contract, tort, statute, or anything else. 19.



VENUE You agree that any and all claims and causes of action that you have or acquire against us or USGBC shall be commenced in and decided exclusively by a court of competent jurisdiction located in the District of Columbia, United States of America. You agree to submit to the personal and exclusive jurisdiction of the courts located in the District of Columbia, United States of America. You waive all defenses and arguments that the courts located in the District of Columbia, United States of America, constitute an inconvenient forum based upon your residence, your domicile, the location of the project that is the subject of the litigation, the location of witnesses, the location of documents, or anything else. You knowingly and intelligently waive your right to a jury trial with respect to any and all claims and causes of action that you have or acquire against us.



20.



NO THIRD-PARTY BENEFICIARIES This Agreement is for the sole and exclusive benefit of you and us. Nothing in this Agreement shall be deemed to create any third party beneficiaries or confer any benefit or rights on or to any person other than you and us; provided however, that USGBC is specifically a contingent third party beneficiary of this Agreement. Only you, us, and USGBC as a contingent third party beneficiary, shall be entitled to enforce the terms of this Agreement.



21.



INTERPRETATION If any provision set forth in this Agreement, or the application thereof to any circumstance, shall, to any extent, be found by a court of competent jurisdiction to be invalid or unenforceable, then such provision will be more narrowly construed so that it becomes legal and enforceable, and the remainder of this Agreement, and the application of such provision to circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, while each provision set forth in this Agreement shall be valid and enforceable to the fullest extent permitted by law, the entire Agreement will not fail on account thereof, and the balance of the Agreement will continue in full force and effect to the maximum extent permitted by law or equity while preserving, to the fullest extent possible, its original intent. The headings used in this document are for ease of reference only and shall not in any way be construed to limit or alter the meaning of any provision. Any rule that ambiguities are construed or interpreted against the drafter of a document, or against the party for whose benefit the document is made, shall not apply to the terms of this Agreement. This Agreement may only be modified in writing and all such written modifications must be signed by you and our General Counsel, President, or Vice President of Certification. No other individuals have the authority to modify this Agreement on behalf of us. No action or inaction by us or you shall be construed as a waiver of this or any other provision of this Agreement.
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GOVERNMENT ENTITIES If you are a Government Entity, the following clauses do not apply to you: Clause 12, Release and Limitation of Liability; Clause 13, Waiver of Consequential Damages; Clause 15, Indemnification; Clause 17, Mediation; Clause 18, Governing Law; and Clause 19,Venue.
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